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Implementation of DAC 6 into Luxembourg 
law: recent amendments to the draft bill 

Executive Summary 

 Professional secrecy exemption extended to 

chartered accountants and auditors 

 No further anonymous reporting obligation  

 Reporting procedure will be determined in a Grand 

Ducal Decree 

Luxembourg DAC 6 legislatif process I.

Directive on Administrative Cooperation, the so-called 

DAC 6, which requires tax intermediaries to report all 

cross-border arrangements that contain at least one of 

the hallmarks (“Mandatory Disclosure Rules” or “MDR”) 

as defined in the Council Directive (EU) 2018/822 (the 

“Directive”). 

On 8 August 2019, the government published the bill 

n°7465 implementing the Directive into Luxembourg law 

(the “Bill”). 

The State Council expressed its formal objection and 

comments concerning the following aspects of the Bill 

on 14 January 2020:  

 the professions exempted from the reporting 

obligation due to the breach of their professional 

secrecy; 

 the “anonymous”reporting; 

 the scope of information required in presence of 

associated enterprises;  

 the competence of the determination of the 

reporting procedure. 

In response, the Commission of Finance and Budget 

published an amended version of the Bill on 14 February 

2020. 

However, the amended Bill is not final and still subject to 

the review of the State Council being scheduled for the 

week of 10 March 2020. 

Who must report now? II.

Article 2 (1) of the Bill provides that intermediairies
1
 are 

in principle subject to the Mandatory Disclosure Rules. In 
the event where no intermediairies are involved in the 
organisation of such cross-border arrangements, article 
4 (1) states that the relevant taxpayer shall comply with 
the MDR. 

Article 3 (1) of the Bill initially exempted solely lawyers 

from such reporting as it conflicts with their professional 

secrecy obligations resulting from article 35 of the 

Luxembourg law of 10 August 1991 as amended. 

However, the State Council urged that chartered 

accountants and auditors should also benefit from such 

exemption giventhat (i) those professions are bound to 

professional secrecy obligations and (ii) granting an 

exemption to lawyers only would lead to an inequitable 

treatment between Luxembourg tax advisors being able 

to represent taxpayers in Luxembourg courts dealing 

with tax matters. In the amended Bill, the Commission of 

Finance and Budget agreed on the matter and extended 

the application of article 3 (1) of the Bill to chartered 

accountants and auditors. 

1
Article 1 (4) of the Bill defines intermediary as “any person that 

designs, markets, organizes or makes available for implementation or 
manages the implementation of a reportable cross-border 
arrangement”. 
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It should be noted that despite the request of the 

Chamber of Notaries in their opinion dated 31 January 

2020, notaries have not been exempted from the MDR 

and remain subject to article 2 (1) of the Bill. 

“Anonymous” reporting obligation III.

Article 3 (3) of the original version of the Bill stated that, 

despite the exemption granted by article 3 (1) of the Bill, 

lawyers were subject to an “anonymous” reporting 

obligation. The information to be disclosed within the 

frame of such reporting encompassed (i) identification of 

the relevant intermediary, (ii) detailed information 

regarding the applicable hallmark(s), (iii) a summary of 

the cross-border arrangement and (iv) detailed 

information regarding the applicable legal basis in the 

different countries. 

The State Council expressed its formal objection to such 

“anonymous reporting” giventhat (i) the required 

information was not foreseen by the Directive and (ii) 

such information could enable the identification of cross-

border arrangements and/or taxpayers which would 

breach the legal professional privilege. As a result, the 

Commission of Finance and Budget amended article 3 (3) 

of the Bill by deleting the “anonymous” reporting 

obligation. 

Mandatory notification rule for non-exempted IV.

intermediairies or taxpayers 

Despite the deletion of the “anonymous” disclosure 

obligation, article 3 (2) of the Bill specifies that exempted 

intermediairies in the sense of article 3 (1) must still 

inform (i) other intermediairies or (ii) in absence of 

intermediaries, taxpayers of their reporting obligations 

within 10 days
2
. 

2
Article 2 (1) of the Bill foresees that the the deadline begins: 

a) on the day after the reportable cross-border arrangement is made 
available for implementation; or  
(b) on the day after the reportable cross-border arrangement is ready 
for implementation; or  
(c) when the first step in the implementation of the reportable cross-
border arrangement has been made, whichever occurs first.

Required information for associated enterprises V.

The original version of article 10 (1) of the Bill stated that 

(i) the name, (ii) place and date of birth (in case of 

individuals), (iii) tax residency, (iv) tax identification 

number and (v) any associated enterprises (if applicable) 

had to be reported in order to identify the 

intermediaries and the taxpayers. 

However, it was unclear which information had to be 

reported in order to identify an associated enterprise. 

The matter has been raised by the State Council which 

stated that the required information concerning 

associated enterprises should be clearly stated in the Bill. 

The Commission of Finance and Budget amended hence 

article 10 (1) of the Bill by including that if associated 

enterprises are involved in cross-border arrangements, 

their (i) name, (ii) date and place of birth (in case of 

individuals), (iii) tax residency and (iv) tax identification 

number should be disclosed. 

Competence for the determination of the reporting VI.

procedure 

Article 10 (2) of the original Bill specified that the 

procedure for the disclosure of the information required 

in article 10 (1) of the Bill would be determined by the 

Luxembourg direct tax authorities (Administration des 

contribution directes) (the “LTA”). 

However, the State Council formally objected to 

attributing any legislative competence to the LTA, as the 

provisions of the Bill have a general character and hence 

fall within the scope of the execution of laws. Article 36 

of the Constitution specifies that the execution of laws 

must be resolved by Grand Ducal Decree. The 

Commission of Finance and Budget amended article 10 

(2) of the Bill to that extent. 

Penalties VII.

Article 15 of the Bill, in its current form, specifies that 

non-exempted intermediairies and, if applicable, 

taxpayers are subject to a penalty amounting to 
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maximum EUR 250,000 in the event of the absence, the 

delay, the incompleteness or the falseness in relation to 

their reporting obligations. Article 15 of the Bill applies 

further to exempted intermediaries which fail to meet 

with the mandatory notification rule arising from article 

3 (2) of the Bill. 

Takeaways VIII.

Although the above changes and clarifications are 

welcome, at the moment no communication has been 

made as to how the reporting will take place. With now 

only five months left before the first reporting little time 

is left to intermediaries and taxpayers to get prepared, 

including the Luxembourg tax administration itself. It is 

however very likely that the reporting process will mirror 

the one applying to the FACTA/CRS ones. 
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