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DLT Pilot Regime and Blockchain Il Law

INCREASED LEGAL CERTAINTY AT EUROPEAN AND LUXEMBOURG LEVELS TO ENABLE THE INTERNA-
TIONAL CAPITAL MARKETS TO BENEFIT FROM NEW TECHNOLOGIES

Executive Summary

e Boththe EU and the Luxembourg legislators have re-
cently adopted new rules to promote innovation
and the use of distributed ledger technologies in the
financial sector.

e Anew pilot regime has been created on a European
level to allow the development of DLT market infra-
structures. The EU DLT Pilot Regime will be fully ap-
plicable from 23 March 2023.

e The Luxembourg Parliament has approved a new
law transposing the EU DLT Pilot Regime into na-
tional law and recognising the possibility of using
DLT instruments for financial collateral arrange-
ments. The law was published in the official journal
on 17 March 2023 and will enter into force on 23
March 2023.

The potential applications of distributed ledger technol-
ogy (“DLT”) has evolved substantially in the last decade,
and the use cases now vary from non-fungible tokens cre-
ated by well-known artists, to digital bonds issued by issu-
ers such as the European Investment Bank, that can be
listed on the securities official list of the Luxembourg
Stock Exchange. To promote the application of innovative
technologies in the financial sector, while still preserving
investor protection, market integrity and transparency,
new rules relating to the use of DLT have recently been
adopted both at European and Luxembourg levels.

These amendments are another step towards the mod-
ernisation of the financial sector legislation, in particular

1 DLT multilateral trading facilities, DLT settlement systems or
DLT trading and settlement systems, as defined in Article 2(5) of
Regulation (EU) 2022/858.
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with respect to the efficiency and transparency of the in-
ternational capital markets.

This GSK Update briefly outlines the main changes intro-
duced by the Regulation (EU) 2022/858 (the “EU DLT Pilot
Regime”) and the Luxembourg law of 15 March 2023 (the
“Blockchain Il Law”), which supplements the EU DLT Pilot
Regime in Luxembourg and addresses a few points left
open by the previous laws on DLT.

I. The EU DLT Pilot Regime

The EU DLT Pilot Regime was introduced by the European
Commission in September 2020, as part of its Digital Fi-
nance Package. Among others, the package introduced
two regulations relating to crypto assets, a dedicated new
regulatory framework for markets in crypto assets
(“MIiCA”), and a separate pilot regime for crypto assets
that qualify as financial instruments under the Directive
2014/65/EU on markets in financial instruments (“MiFID
11”). The use of such DLT financial instruments was, on the
one hand, constrained by the existing financial services
legislation, and at the same time considered to be subject
to new risks raised by the underlying technology. The EU
DLT Pilot Regime, that aims to address these risks, will be
fully applicable from 23 March 2023.

A New Regulatory Sandbox

The new regime provides a regulatory sandbox that al-
lows the competent national authorities to temporarily
exempt DLT market infrastructures! from certain specific
requirements imposed by existing legislation on tradi-
tional market infrastructures. The aim of the EU DLT Pilot
Regime is to ensure that the existing requirements do not
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prevent operators of DLT infrastructure from developing
solutions for the trading and settlement of transactions in
crypto assets that are treated as financial instruments,
without weakening the existing requirements and safe-
guards applying to traditional market infrastructures.

Entities and Instruments in Scope of the New Regime

To benefit from the new pilot regime, entities applying for
the exemption must fulfil certain criteria set out in the
regulation, namely be an authorized financial institution
(e.g. an investment firm, market operator or a central se-
curities depository). Such entities are required to apply
for a specific permission, which may be granted on a tem-
porary basis for a period of up to six years.

Moreover, the types of DLT instruments covered by the
pilot regime are limited to shares, bonds and units in col-
lective investment undertakings, and the aggregate mar-
ket value of such instruments is limited in order to avoid
risks to financial stability.

Il.  The Luxembourg Blockchain Ill Law

The Blockchain Il Law follows in the footsteps of previous
initiatives taken by the Luxembourg legislator. After the
adoption of the law of 1 March 2019 (the “Blockchain 1
Law”) and the law of 22 January 2021 (the “Blockchain I
Law”), the Luxembourg legal framework already explicitly
recognises the possibility to use DLT for the issuance and
circulation of securities.?

All of the blockchain laws, including the latest addition,
aimto ensure a principle of technological neutrality. In ad-
dition to implementing the EU DLT Pilot Regime, the new
Blockchain Il Law explicitly recognises the use of DLT in-
struments for financial collateral arrangements.

Implementation of the EU DLT Pilot Regime: Legal certainty
for the classification of DLT financial instruments

One of the clarifications introduced by the EU DLT Pilot
Regime is the amendment of the term “financial

2 0On the previous amendments, see the GSK Updates “Luxem-
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instruments” under MiFID I, which has been extended to
explicitly cover also financial instruments issued by means
of distributed ledger technology.

The Blockchain Ill Law transposes this change into Luxem-
bourg law by amending the law of 5 April 1993 on the fi-
nancial sector and the law of 30 May 2018 on markets in
financial instruments. For the purposes of both laws, the
term financial instruments will now specifically include in-
struments which are issued using DLT (technologie des
registres distribués) within the meaning of Article 2(1) of
the EU DLT Pilot Regime.

Despite the technical nature of these amendments, their
importance for the financial sector should not be under-
estimated, as the new framework provides increased le-
gal certainty for issuer of security tokens and other mar-
ket participants.

Amendment of the Luxembourg Financial Collateral Law:
Use of DLT Securities as Collateral

The Blockchain Il Law also increases legal certainty for the
use of securities registered using distributed ledger tech-
nologies as collateral, by amending the definition of finan-
cial instruments under the Law of 5 August 2005 on finan-
cial collateral arrangements (the “Financial Collateral
Law”). The amendment clarifies that the financial instru-
ments that may be used as collateral under the Financial
Collateral Law include also book-entry instruments that
are registered or existing in securities accounts main-
tained in or through secure electronic recording devices,
including distributed electronic registers or databases.

This targeted modification of the Financial Collateral Law
follows the amendments introduced by the Blockchain |
Law, which introduced a new Article 18bis to the law of 1
August 2001 on the circulation of securities. The second
paragraph of this new Article confirmed that the validity
or effectiveness of the collateral set up in accordance with
the Financial Collateral Law are not affected by the main-
taining of securities accounts within a secured electronic
registration mechanism, including distributed electronic
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ledges or databases, or by the credit of securities on se-
curities accounts through such a secured electronic regis-
tration mechanism.

Andreas Heinzmann
Equity Partner
GSK Stockmann SA

Following these amendments, parties can now be assured andreas.heinzmann@gsk-lux.com
that the validity and perfection of a security interest cre-

ated under the Financial Collateral Law will not be af- Valerio Scollo

fected by the technical means in which the pledged secu- Local Partner

rity is created or held. GSK Stockmann SA

valerio.scollo@gsk-lux.com

Ill.  Next Steps for the Digitalisation of the European Fi-

nancial Sector Julia Kaalikoski

Associate
GSK Stockmann SA

After several years of debate over the legal classifications julia.kaalikoski@gsk-lux.com

of different types of assets and infrastructures based on
DLT, the recent regulatory developments provide the fi-
nancial markets with a specific legal framework to profit
from the use of new innovative technologies in full legal
certainty. However, both the EU DLT Pilot Regime and the
Blockchain Ill Law are targeted regimes with a specific
scope of application of DLT, and further changes are still
expected to be adopted on a European level based on the
lessons learned from the EU DLT Pilot Regime. The Euro-
pean Securities and Markets Authority (ESMA) is man-
dated to present a report to the European Commission by
March 2026 containing its assessment of the pilot regime,
that will be used as a basis for possible regulatory changes
to be proposed by the European Commission.

Furthermore, additional regulatory changes relating to
crypto assets that do not qualify as financial instruments
are also expected to be adopted shortly by the European
legislators. Once approved, the new MiCA regulation will
introduce specific regulatory requirements tailored for
the markets in crypto assets such as asset-referenced to-
kens and utility tokens.
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Copyright

GSK Stockmann SA — all righs reserved. The reproduction, duplication,
circulation and/or the adaption of the content and the illustrations of
this document as well as any other use is only permitted with the prior

written consent of GSK Stockmann SA.

Disclaimer

This client briefing exclusively contains general information which is not
suitable to be used in the specific circumstances of a certain situation. It
is not the purpose of the client briefing to serve as the basis of a com-
mercial or other decision of whatever nature. The client briefing does
not qualify as advice or a binding offer to provide advice or information
and it is not suitable as a substitute for personal advice. Any decision
taken on the basis of the content of this client briefing or parts thereof

is at the exclusive risk of the user.

GSK Stockmann SA as well as the partners and employees mentioned in
this client briefing do not give any guarantee nor do GSK Stockmann SA
or any of its partners or employees assume any liability for whatever
reason regarding the content of this client briefing. For that reason we

recommend you request personal advice.

www.gsk-lux.com
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